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CALIFORNIA DEPARTMENT OF FISH AND WILDLIFE 
CENTRAL REGION  
1234 EAST SHAW AVENUE 
FRESNO, CALIFORNIA 93710 
 
MASTER STREAMBED ALTERATION AGREEMENT  
NOTIFICATION NO. 1600-2013-0060-R4 
MADERA COUNTY AND FRESNO COUNTY 
 
CALIFORNIA HIGH SPEED RAIL AUTHORITY 
CALIFORNIA HIGH-SPEED TRAIN PROJECT – MERCED TO FRESNO SECTION – 

PERMITTING PHASE 1 (PROJECT) 

 

 
 
This Master Streambed Alteration Agreement (Agreement) is entered into between the 
California Department of Fish and Wildlife (CDFW) and the California High-Speed Rail 
Authority (Permittee), as represented by Mark McLoughlin.  

    
RECITALS 
 
WHEREAS, pursuant to Fish and Game Code (FGC) section 1602, Permittee notified 
CDFW on April 3, 2013 that Permittee intends to complete the Project described herein.  
  
WHEREAS, pursuant to FGC section 1603, CDFW has determined that the Project 
could substantially adversely affect existing fish or wildlife resources and has included 
measures in this Agreement necessary to protect those resources. 

 
WHEREAS, Permittee has reviewed this Agreement and accepts its terms and 
conditions, including the measures to protect fish and wildlife resources. 

 
NOW THEREFORE, Permittee agrees to complete the Project in accordance with this 
Agreement. 

 
PROJECT LOCATION 
 
This Agreement covers the construction and maintenance activities described below 
within the larger Permitting Phase 1 Construction Footprint (defined herein) of the 
Merced to Fresno section of the California High-Speed Train (HST) Project (defined 
herein) and including associated habitat restoration activity required as mitigation for 
construction activities.   
 
The Construction Footprint spans from Avenue 17 in the City of Madera (Madera 
County; Latitude 36°59'43.56"N, Longitude 120°2'34.34"W) to south of State Route 41 
adjacent to Los Angeles Street in the City of Fresno (Fresno County; Latitude 
36°43'25.66"N, Longitude 119°47'3.50"W) (Figure 1), and parallels the Burlington 
Northern Santa Fe Railway and Union Pacific Railroad/State Route 99 corridor.  The 
Project areas authorized by this Agreement that are within the Construction Footprint 
consist of the six (6) stream crossings listed in Table 1 below, from north to south (see 
also Figures 2, 3, 4, 5, and 6).   
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Table 1. Locations of streams crossed by the Project within the Construction Footprint 

 
 USGS 7.5 Minute Quad Coordinates   

Watercourse Name Township Range Section Latitude Longitude APNs
1 

Fresno River Madera 11S 18E 8 39.983923° -120.028727° 035-030-015 

       037-112-002 

       037-112-003 

Main Canal
2
 Madera 11S 18E 27 36.982002° -120.026527° 035-030-017 

       035-091-001 

Cottonwood Creek
2
 Gregg 11S 18E 27 36.945865° -119.994280° 034-210-049 

San Joaquin River
2
 Herndon 12S 19E 31 36.843917° -119.932427° 048-270-008 

       048-270-009 

       504-01-001 

Herndon Canal
2
 Herndon 13S 19E 10 36.814789° -119.887056° 508-01-013 

Dry Creek Canal
2
 Fresno South 14S 20E 5 36.743270° -119.812918° 458-01-019 

     36.744657° -119.810267° 458-01-020 

     36.745471° -119.808751° 458-24-032 

       458-24-010 

       458-24-033 

       458-25-019 

       458-25-009 

       458-25-010 

       459-20-001 

       458-25-025 
1 
APNs = Assessor’s Parcel Numbers; 

2
 These locations also include one APN that is public or not specified 

 
 
This Agreement also authorizes habitat restoration activities completed as 
compensatory mitigation required by CDFW or other permitting agencies: 
 

 A 3-acre riparian habitat restoration project will be implemented within the Lazy K 
Ranch on the south bank of the Chowchilla River.  The site is located northeast of 
the City of Chowchilla, on the east side of South Santa Fe Avenue, south of the 
intersection with Marguerite Road, in Section 8, Township 9 South, Range 17 East 
MDB&M (Figure 7). 

 

 A 1.5-acre site of riparian habitat restoration or enhancement along the San 
Joaquin River.  The site has not yet been selected and approved by CDFW but will 
be located between Friant Dam and State Route 99.  

 
 
 
 

R
FP

 N
o.

 1
3-

57
 - 

A
dd

en
du

m
 N

o.
 4

 - 
09

/0
9/

20
14



Notification #1600-2013-0060-R4  
Master Streambed Alteration Agreement 
Page 3 of 34 
 

 

DEFINITIONS 
 
The definitions below apply to this Agreement. 
 
“Bank”:  The land, including its vegetation, that bounds the channel (defined herein) of a 
stream (defined herein), and that defines the lateral extent of that feature’s waters.  
Banks are the land that confines or otherwise defines the boundary of a stream when its 
water rises to the highest point of confinement to a definite course.  In some cases, the 
banks can be slight or nearly imperceptible.  The landward extent of a stream bank for 
concrete-lined or modified earthen channels is defined by the horizontal distance 
necessary to protect the stability of the bank; the horizontal boundary of the bank is 
commonly defined by the distance twice that of the bank height. 
 
“Bed”:  The land beneath a stream and its outermost banks; the portion of a stream 
directly beneath the water as defined by the highest stream flow at which these waters 
are confined to a definite watercourse.  The bed may extend laterally beneath the banks 
where subsurface hydrologic connectivity exists between the stream and the 
surrounding land.    
 
“CDFW jurisdictional area”:  The stream bed, bank, channel, or associated riparian 
vegetation (all defined herein) within and adjacent to the California HST Project 
Construction Footprint. 
 
“California HST Project”:  The construction, operation, and maintenance activities 
included in the development of Permitting Phase 1 in the Merced to Fresno section of 
the California High-Speed Train project and habitat restoration activities, as analyzed by 
the California High-Speed Rail Authority (Authority) in the California High-Speed Train: 
Merced to Fresno Section Final Project Environmental Impact Report/Environmental 
Impact Statement (EIR/EIS), (State Clearinghouse No. 2009091125) dated April 2012 
that the Authority certified for Permitting Phase 1 of the California High-Speed Rail 
Project Merced to Fresno Section on May 3, 2012; Biological Resources and Wetlands 
Technical Report dated April 2012; Wetlands Delineation Report dated April 2012; 
Noise and Vibration Technical Report dated April 2012; Addendum 2013-1 to the Final 
Merced to Fresno Project Section EIR/EIS dated October 2013, Addendum 2013-2 to 
the Final Merced to Fresno Section Project EIR/EIS dated November 2013; and 
Permittee-Responsible Mitigation Plan for On-site and Off-site Mitigation for Permitting 
Phase 1 of the Merced to Fresno Section dated November 2013. 
 
“Channel”:  The course of a stream through which water flows perennially, intermittently, 
or ephemerally.  The channel is defined by the area in which water currently flows, or 
has flown over a given course during the historic hydrologic regime, and where the 
width of the course can reasonably be defined by geomorphic or vegetative indicators.  
The historic hydrologic regime is that which existed prior to the anthropogenic changes 
to the Californian landscape and waterbodies that increased with the accelerated 
settlement of the state after 1800.  The channel is not defined by a particular flow event, 
but rather by the topography or elevations of land that confine the water to a definite 
course when the water rises to its highest point. 
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“Construction Activity”:  A Covered Activity pertaining to the initial development of the 
California HST Project, including site preparation and facility or structure installation or 
construction. 
 
“Construction Footprint”:  The 1,049-acre area within which construction and installation 
of the system components and maintenance activities during operations that follow 
construction will occur, along the length of the 24.1 mile Permitting Phase 1 section of 
the Merced to Fresno HST.  Figures 2, 3, 4, 5, and 6 show the general extent of the 
Construction Footprint at each crossing location. 
   
“Covered Activity”:  Each activity listed in the section Covered Activities, below, that is 
part of or by itself a Project activity included in the overall California HST Project and 
that would be conducted within a CDFW jurisdictional area (defined herein). 
 
“Day”:  A calendar day, unless otherwise specified. 
 
“Daylight hours”:  The daytime period between sunrise and sunset. 
 
“Diameter at breast height (DBH)”:  The diameter of the trunk of a tree or shrub at a 
distance measured 4.5 feet above grade. 
 
“Ecologically Sensitive Areas (ESA)”:  Areas including: 1) CDFW jurisdictional areas 
outside the defined Work Site (defined herein); and 2) areas supporting sensitive 
species within or outside of the limits of a Work Site. 
 
“Fish and wildlife resources”:  Fish and wildlife as defined in FGC sections 45 and 
711.2, subdivision (a), respectively. 
 
“Habitat Management Lands” (HM Lands): Lands that are acquired, funded, and 
managed as compensatory mitigation for Project impacts. 
 
“Ground disturbing activity”:  Any activity causing a direct physical change to on-site 
soils. 
 
“Maintenance Activity”:  Covered Activities that will occur following the construction or 
installation of a particular facility or structure requiring subsequent, routine maintenance 
during Project operation.  Each Maintenance Activity shall be completed within limits of 
the Construction Footprint. 
 
“Non-native plant species”:  Plant species introduced to California after European 
contact and as a direct or indirect result of human activity. 
 
“Protective Measures”:  The best management practices, avoidance, minimization, 
compensatory mitigation measures, and any other measure identified in this Agreement 
under the heading Measures to Protect Fish and Wildlife Resources, and in any 
approved Subnotification (defined herein), the purpose of which is to protect fish and 
wildlife resources that could be substantially adversely affected by a Covered Activity. 

R
FP

 N
o.

 1
3-

57
 - 

A
dd

en
du

m
 N

o.
 4

 - 
09

/0
9/

20
14



Notification #1600-2013-0060-R4  
Master Streambed Alteration Agreement 
Page 5 of 34 
 

 

“Restoration Activity”:  Covered Activities involving the creation or enhancement of 
riparian vegetation (defined herein), or planting trees as replacement for trees removed 
during Construction Activities.   
 
“Riparian vegetation”:  Vegetation that grows in areas adjacent to streams and that 
depends on these water sources for soil moisture.  This definition includes plants in 
each strata; native and non-native plant species; and plant species that could be 
considered either more aquatic or more terrestrial.  
 
“Stream”:  A body of flowing water, including water sources, and the landform that 
conveys it, including adjoining landscape elements that are byproducts of and affected 
by interactions with flowing water without regard to size, duration, or the timing of flow.  
Streams include natural watercourses and also watercourses that were natural in origin 
that remain hydrologically connected to their surface and subsurface sources of water 
but that have been straightened, widened, or otherwise altered, for example, to manage 
floodwaters or to deliver irrigation water. 
 
“Subnotification”:  The Subnotification Form attached hereto as Attachment 1 that 
Permittee must submit to CDFW before beginning a Covered Activity in accordance with 
this Agreement. 
 
“Work Site”:  The limits of the required access routes and encroachment into any CDFW 
jurisdictional areas.   
 
COVERED ACTIVITIES 
 
This Agreement is applicable to each Covered Activity listed below according to the 
following categories: 
 
Construction Activities: 
 
 Access roads; 

 
 Bank stabilization, including fill material; 
 
 Bridges, new; 
 
 Bridges, replacement; 
 
 Culverts, new; 
 
 Culverts, replacement; 
 
 Erosion control; 

 
 Excavation; 
 
 Geotechnical surveys and testing; 
 
 Grading cut and fill; 

R
FP

 N
o.

 1
3-

57
 - 

A
dd

en
du

m
 N

o.
 4

 - 
09

/0
9/

20
14



Notification #1600-2013-0060-R4  
Master Streambed Alteration Agreement 
Page 6 of 34 
 

 

 Horizontal directional drilling; 
 

 Installation of access-restricted fencing; 
 
 Removal or trimming of riparian vegetation; 
 
 Sediment removal; 

 
 Seismic refraction; 
 
 Storm drain outfall structures; 
 
 Stream diversions and dewatering; 
 
 Trenching; 

 
 Tunneling; 
 
 Utility crossings, new; 

 
 Utility crossings, relocation;  

 
 Vegetation clearing and grubbing; 

 
 Wildlife exclusion fencing. 

 
Maintenance Activities: 
 
 Bank stabilization including fill material; 

 
 Erosion control; 
 
 Grading cut and fill; 

 

 Removal of trash or debris, to remove discarded items or items originating 
upstream, from culverts or from the bed, bank, channel, or riparian vegetation 
under bridges, to maintain flows and prevent or remove potential impacts to 
Project infrastructure.  Trash and debris items may include dead vegetation and 
items such as appliances, household trash, parts of vehicles or mechanized 
equipment, etc.; 

 

 Removal/trimming of riparian vegetation, as necessary to keep areas around 
structures and facilities clear; 

 

 Sediment removal around culverts, to match original or prevailing channel slopes, 
not to exceed disturbance 25 feet upstream or downstream of the culvert; 

 
 Stream diversions and dewatering, if necessary to complete maintenance work. 
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Restoration Activities. 
 
 Bank stabilization including fill material; 

 
 Erosion control; 

 
 Excavation; 

 
 Grading cut and fill; 
 
 Planting of native plant species; 
 
 Removal/trimming of nonnative plant species; 

 
 Sediment removal; 

 
 Stream diversions and dewatering; 

 
 Trenching for irrigation; 

 
 Trimming of native vegetation for cuttings to be planted; 

 
 Vegetation clearing and grubbing. 
 
IMPACTS TO CDFW JURISDICTIONAL AREAS 
 
The Project will impact CDFW jurisdictional areas adjacent to the Fresno River, Main 
Canal, Cottonwood Creek, San Joaquin River, Herndon Canal, Dry Creek Canal, and 
Chowchilla River.  Under this Agreement, Permittee may impact habitats within CDFW 
jurisdictional areas during Construction Activities to the extent summarized in Table 2 
below, unless otherwise authorized by CDFW.   
 
Table 2.  Acreages of Construction Activity impacts to CDFW jurisdictional areas. 
 

 
Area of Unvegetated 

Channel Impact 
Area of Riparian 

Vegetation Impact 

Watercourse  

Permanent 
Impacts 

Temporary 
Impacts 

Permanent 
Impacts 

Temporary 
Impacts 

Acres  Acres  Acres  Acres  

Fresno River 0.26 0.28 0.23 0.21 

Main Canal 0.05 0.10 0.00 0.00 

Cottonwood Creek 0.33 0.00 0.52 0.00 

San Joaquin River 0.57 0.39 0.58 0.39 

Herndon Canal 0.15 0.01 0.00 0.00 

Dry Creek Canal 0.22 0.00 0.00 0.00 

TOTAL  1.58  0.78 1.33 0.60 
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Maintenance Activities identified as Covered Activities in this Agreement are not 
expected to disturb any additional acreage above that identified in Table 2; however, 
routine disturbance to soils and vegetation within the Construction Footprint may occur 
during the completion of Maintenance Activities. 
 
Restoration Activities will result in temporary impacts to areas that currently support or 
can be enhanced to support riparian vegetation, on approximately 3.0 acres on the 
Chowchilla River (Lazy K Ranch), and on approximately 1.5 acres on the San Joaquin 
River. 
 
During the Subnotification review and approval process (see Subnotification, below), 
CDFW shall verify the acreages of CDFW jurisdictional areas that would be impacted by 
Covered Activities.  In annual reporting, Permittee shall track the acreage of impacts to 
CDFW jurisdictional areas (see Reporting Measures, below). 
 
NOTIFICATION AND APPROVAL PROCEDURE 
 
Before beginning any Covered Activity that will be located in or adjacent to a stream or 
riparian vegetation, Permittee shall submit to CDFW a Subnotification in accordance 
with the notification and approval process described below. 
 
1. Subnotification   
 
Before beginning a Covered Activity, Permittee shall notify CDFW of the Covered 
Activity by completing the Subnotification Form attached hereto as Attachment 1, and 
shall submit the form, the Mitigation Monitoring and Reporting Program (MMRP) that will 
be associated with the particular Subnotification (Attachment 2) (see Reporting 
Measures, below), and the appropriate fee to CDFW (see Fees, below). 
 
1.1 CDFW Review.   

 
(a) Completeness Determination.  CDFW shall determine whether the 

Subnotification is complete by comparing it to the Subnotification 
Completeness Checklist attached hereto as Attachment 3.  In accordance 
with the Permit Streamlining Act (Gov. Code Section 65920 et seq.), if CDFW 
does not respond within 30 days of receiving the Subnotification, then the 
Subnotification shall be deemed complete by operation of law.  If additional 
information is required, CDFW will notify Permittee and describe the 
additional information that is required to make the Subnotification complete.  
In the event that CDFW deems the Subnotification to be incomplete, the 
receipt of subsequently submitted information by Permittee shall start an 
additional 30-day period during which CDFW shall determine the 
completeness of the Subnotification.  If Permittee is funding one or more staff 
positions in CDFW’s Central Region office, then the 30-day time periods 
above shall be reduced to 14 days. 
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(b) Subnotification Approval. 
 
1. Time Period.  After CDFW determines that the Subnotification is 

complete, or the Subnotification is deemed complete in compliance with 
the Permit Streamlining Act, CDFW shall begin reviewing the 
Subnotification for consistency with this Agreement and for potential 
adverse impacts to fish and wildlife resources.  No more than 30 days 
from the date that the Subnotification is deemed complete, CDFW shall 
approve or disapprove the Subnotification.  If the Subnotification is not 
consistent with this Agreement or if potential impacts to fish and wildlife 
resources are not adequately addressed, CDFW shall notify Permittee in 
writing of the disapproval and explain the actions necessary to address 
any deficiency, including additional Protective Measures to protect fish 
and wildlife resources (see Subsection (c) below, Concurrence 
Determination).  If CDFW does not approve or disapprove the 
Subnotification within 30 days, Permittee may begin the Covered Activity 
as described in the Subnotification without CDFW’s express approval, 
provided that prior to beginning the work Permittee provides CDFW 
notice of the intent to proceed without CDFW’s express approval.    

 
2. Criteria.  CDFW shall approve the Subnotification in writing if: 1) the 

activity described therein is a Covered Activity; 2) the Protective 
Measures identified in the Subnotification Form protect those fish and 
wildlife resources that the Covered Activity could adversely affect, as 
previously determined prior to the approval of this Agreement; and 3) the 
fee submitted with the Subnotification is correct. 

 
(c) Concurrence Determination.  If CDFW approves the Subnotification, it shall 

provide Permittee with written approval.  Upon receipt of the approval, 
Permittee may begin the Covered Activity as described in the Subnotification, 
provided Permittee has obtained all other necessary authorizations for the 
work.  If CDFW disapproves the Subnotification, it shall notify Permittee in 
writing and identify the reason(s) for disapproval.  In response, Permittee 
may: 1) revise the Subnotification Form to address the reasons for 
disapproval; 2) submit an Agreement amendment request with the previously 
submitted Subnotification Form (see Section 2, Different Activities or 
Protective Measures, below); or 3) dispute CDFW’s disapproval in 
accordance with the dispute resolution procedure (see Dispute Resolution, 
below).  

 
2. Different Activities or Protective Measures 
 
This Agreement allows Permittee to complete the Covered Activities and to implement 
the Protective Measures listed herein.  If Permittee intends to complete a different 
activity or implement a different Protective Measure, Permittee shall submit to CDFW a 
request for an amendment (see Amendment, below).  This amendment may accompany 
a new Subnotification Form or a previous Subnotification Form that was disapproved by 
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CDFW.  A “different” activity refers to either: 1) an activity not covered by this 
Agreement, or a Protective Measure not listed herein; or 2) a Covered Activity or 
Protective Measure that Permittee proposes to modify.  CDFW shall approve a request 
for amendment if it will not adversely affect fish and wildlife resources because 
Protective Measures in the amendment request, in this Agreement, or added by CDFW 
as a condition of amendment approval will be adequate to protect fish and wildlife 
resources that could be adversely affected.  The MMRP should be revised to reflect any 
changes to Protective Measures and such revision should be provided to CDFW along 
with any request for an amendment.  Such revision should indicate if it applies to the 
MMRP for a particular Subnotification or if it should apply to all subsequent 
Subnotifications.  If CDFW disapproves a request for amendment, Permittee may 
submit a separate standard Notification to CDFW in accordance with FGC section 1602. 

 
MEASURES TO PROTECT FISH AND WILDLIFE RESOURCES  
 
1. Administrative Measures 
 

Permittee shall meet each administrative requirement described below.  
 

1.1 Documentation at Project Sites.   
 
(a) Permittee shall make this Agreement, the approved Subnotification (or 

Subnotification submitted to CDFW, if CDFW did not respond within the 
review period described above), any extensions and amendments to this 
Agreement, and all related notification materials, and California 
Environmental Quality Act (CEQA) documents readily available at the Work 
Site at all times and shall be presented to CDFW personnel or personnel from 
another State, Federal, or local agency upon request.   

 

(b) Permittee shall ensure that a representative of Permittee is present during 
Covered Activities to oversee and verify that work is conducted in compliance 
with this Agreement, the approved Subnotification (or Subnotification 
submitted to CDFW, if CDFW did not respond within the review period 
described above), and any extensions and amendments to this Agreement. 

 
1.2 Providing Agreement to Persons at Work Site.  Permittee shall ensure that copies 

of this Agreement, approved Subnotification (or Subnotification submitted to 
CDFW, if CDFW did not respond within the review period described above), and 
any extensions and amendments to this Agreement are provided to all persons 
who will be working at the Work Site on behalf of Permittee, including but not 
limited to contractors, subcontractors, inspectors, and monitors.  
 

1.3 Notification of Conflicting Provisions.  Permittee shall notify CDFW if Permittee 
determines or learns that a Protective Measure in this Agreement might conflict 
with a provision imposed on a Covered Activity by another local, State, or Federal 
agency.  In that event, CDFW shall contact Permittee to resolve any conflict.  
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1.4 Work Site Entry.  Permittee agrees that CDFW personnel may enter Work Sites to 
verify compliance with this Agreement.  Permittee shall provide CDFW entry to any 
Work Site following a minimum 24 hours’ notice.   

 
1.5 Legal Obligations.  This Agreement does not exempt Permittee from complying 

with all other applicable local, State, and Federal law, or other legal obligations. 
 
1.6 Unauthorized Take.  This Agreement does not authorize the “take” (“take” is 

defined in FGC Section 86 as to hunt, pursue, catch, capture, or kill; or attempt to 
hunt, pursue, catch, capture, or kill) of State- or Federally-listed threatened or 
endangered species.  Any such “take” shall require separate permitting as may be 
required. 

 

1.7 Property Not Owned by Permittee.  To the extent that the Protective Measures of 
this Agreement provide for activities that require Permittee to enter on another 
owner’s property, they are agreed to with the understanding that Permittee 
possesses the legal right to so enter. 

 
1.8 Water Diversion.  To the extent that the Protective Measures of this Agreement 

provide for the diversion of water, they are agreed to with the understanding that 
Permittee possesses the legal right to divert such water. 

 
1.9 Training.  Prior to starting any Covered Activity, Permittee shall provide all workers 

with training from a qualified individual on the contents of this Agreement, the 
corresponding Subnotification, any amendments or extensions, the resources at 
stake, and the legal consequences of non-compliance. 

 
2. Avoidance and Minimization Measures 
 

To avoid or minimize adverse impacts to fish and wildlife resources identified above, 
Permittee shall implement each Protective Measure listed below. 
 
2.1 Construction/Work Hours.  Permittee shall conduct Covered Activities during 

daylight hours only (sunrise to sunset) except for equipment maintenance, security 
patrols, and emergency (defined by an imminent threat to life or significant 
property) activities.  Permittee shall notify CDFW as soon as possible and no later 
than 24 hours after commencement of any emergency nighttime activities. 
Permittee shall not use permanent or temporary, fixed, exterior lighting, including 
motion-triggered security lighting that casts light beyond the construction footprint 
of Covered Activities within CDFW jurisdiction between sunset and sunrise. 

 
2.2 Flagging/Fencing.  Prior to conducting any Covered Activity, Permittee shall 

identify the limits of the Work Site.  Permittee shall identify the Work Site with 
brightly-colored flagging/fencing and limit work to these defined areas only.  
Permittee shall maintain flagging/fencing in good repair for the duration of Covered 
Activities at that particular Work Site.  All CDFW jurisdictional areas beyond the 
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Work Site shall be considered Ecologically Sensitive Areas (ESA) and shall not be 
disturbed. 

 
2.3 Listed and Other Sensitive Species. 
 

(a) This Agreement does not allow for the “take” of any State- or Federally-listed 
threatened or endangered species.  Liability for any “take” of such listed 
species remains the separate responsibility of Permittee for the duration of all 
Covered Activities.  This Agreement also does not allow for the “take” of any 
fully protected species as defined by State law (see FGC Sections 3511, 
4700, 5050, and 5515.). 

 

(b) Permittee affirms that no "take" of listed species is authorized beyond that 
described in Incidental Take Permit number 2081-2013-025-04 (ITP); the US 
Fish and Wildlife Service (USFWS) Biological Opinion of the California High-
Speed Train System: Merced to Fresno Section Project, Merced, Madera, 
and Fresno Counties (Biological Opinion No. 08ESMF00-2012-F-0248, or as 
amended if applicable); and the National Marine Fisheries Service (NMFS) 
Biological and Conference Opinion on the High-Speed Train: Merced – 
Fresno action (File Number 151422SWR2011SA00573 (TN/2011/05794)), 
pursuant to the Federal Endangered Species Act.  “Take” of any State- or 
Federally-listed threatened or endangered species that is inconsistent with 
either Biological Opinion(s) or the ITP, and “take” of any fully protected 
species, is prohibited.  Permittee shall take prudent measures to ensure that 
all unpermitted “take” is avoided. 
 

(c) The area covered by this Agreement provides habitat for special status 
wildlife and plant species in addition to the listed species covered by the ITP.  
Any Covered Activities proposed and conducted under this Agreement shall 
at a minimum be consistent with the biological mitigation measures required 
by the Authority through its approval of the California High-Speed Train 
Project and related certification of the EIR/EIS (Attachment 4), except where 
those conflict with the ITP, any additional Protective Measures in this 
Agreement, or any Protective Measures proposed by Permittee or included by 
CDFW in an approved Subnotification.  Where conflict occurs, the provisions 
of the ITP, Agreement, and Subnotifications prevail over mitigation measures 
in the EIR/EIS. 
 

(d) Permittee shall immediately notify CDFW of the discovery of any special 
status wildlife and plant species, fully protected species, threatened species, 
or endangered species prior to and/or during Covered Activity 
implementation. 

 

(e) Listed Plant Species:  The State endangered succulent owl’s clover (Castilleja 
campestris succulenta), hairy orcutt grass (Orcuttia pilosa), and San Joaquin 
Valley orcutt grass (Orcuttia inaequalis) are not covered by the ITP but have 
the potential of occurring in areas covered by this Agreement.  If suitable 
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habitat is present within the Work Site of Covered Activities proposed in a 
Subnotification, a qualified botanist shall conduct focused Plant Surveys for 
these plants.  Repeated floristic surveys shall be conducted by a qualified 
botanist multiple times during the appropriate floristic period(s) in order to 
adequately assess the potential Project-related impacts to listed plant 
species.  Permittee shall submit the results to CDFW for review and written 
approval in advance of commencing the Covered Activities (Permittee may 
submit survey results to CDFW prior to Permittee’s submittal of the 
Subnotification).  If any listed plant species is found, Permittee shall identify 
them with flagging and avoid with a 25-foot no disturbance buffer, or take 
alternative protective action proposed by Permittee and approved by CDFW 
in writing and in advance of commencing the Covered Activity.  Alternatively, 
Permittee may apply for and acquire an Incidental Take Permit for the plant 
species or request amendment of the ITP to include the plant species. 

 
(f) Permittee shall allow any species designated as State species of special 

concern to move out of a Work Site of its own volition.  Alternately, a qualified 
biologist who holds a Scientific Collecting Permit for the species shall move 
the individual(s) out of harm’s way to the nearest area of suitable habitat at 
least 100 feet from the Work Site. 

 
2.4 Fish and Wildlife. 

(a) If any fish or wildlife is encountered during the course of Covered Activities, 
Permittee shall allow said fish and wildlife to leave the Work Site unharmed. 

   

(b) For Project activities in the San Joaquin River that will require dewatering or 
diverting of water from the Work Site, Permittee shall complete all ground 
disturbance to install diversions and complete dewatering outside of the 
October 15 to June 15 breeding period for listed and sensitive status 
salmonids.  If Covered Activities are completed between October 15 and June 
15, Permittee shall wait to remove dewatering and diversion infrastructure, 
and to complete any restoration of the temporarily-disturbed portion to the 
Work Site to pre-activity conditions, until after June 15 and before October 15.  

 
(c) When any dam or other artificial obstruction is being constructed, maintained, 

or placed in operation to implement a Covered Activity, sufficient water shall 
at all times be allowed to pass downstream to maintain aquatic life below the 
dam, and to keep in good condition any fish that may be planted or exist 
below the dam, pursuant to FGC Section 5937. 

 
(d) At no time shall the entire flow of the San Joaquin River be blocked or 

rerouted, if fish could be prevented or impede the passing of fish either 
upstream or downstream past the Work Site. 

 
(e) Pursuant to FGC Sections 3503 and 3503.5, it is unlawful to “take,” possess, 

or needlessly destroy the nest or eggs of any bird or bird-of-prey.  To protect 
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nesting birds, no Covered Activity shall be completed from February 15  
through July 31 unless a qualified biologist completes the following Avian 
Nesting Surveys within 30 days prior to commencing the Covered Activity. 

 
Non-listed Raptors:  Survey for nesting activity of raptors within a 
500-foot radius of the Work Site.  Surveys shall occur at appropriate 
nesting times and concentrate on trees and other habitat features with 
the potential to support raptor nests.  If any active nests are observed, 
Permittee shall designate these nests and nest trees an ESA and protect 
them with a minimum 500-foot buffer until young have fledged and are 
no longer reliant on the nest site or parental care. 
 
Other Non-listed Avian Species:  Survey for nesting activity within a 
250-foot radius of the defined Work Site.  If any nesting activity is found, 
these nests shall be designated an ESA and protected with a minimum 
250-foot buffer until young have fledged and are no longer reliant on the 
nest site or parental care. 
 

CDFW may consider variances from these buffers when there is a compelling 
biological or ecological reason to do so, such as when the Work Site would be 
concealed from a nest site by topography.   

 
(f) All pipes with inside diameter of 4 inches or greater shall be capped or 

otherwise covered prior to being left overnight.  If an animal is found in a pipe, 
the pipe shall be avoided and the animal(s) left to leave of their own accord.  
If a listed species is found occupying any pipe, all potentially disturbing 
activities shall be suspended immediately.  Work shall not resume without 
CDFW written concurrence. 
 

(g) All trenches, holes, and other excavations with sidewalls steeper than a 1:1 
(45 degree) slope and that are between 2 and 8 feet deep shall be covered 
when workers or equipment are not actively working in the excavation or shall 
have an escape ramp of earth or a non-slip material with a 1:1 (45 degree) 
slope or flatter. 

 
(h) All trenches, holes, and other excavations with sidewalls steeper than a 1:1 

(45 degree) slope and greater than 8 feet deep shall be covered when 
workers or equipment are not actively working in the excavation and at the 
end of each work day. 

 
(i) A qualified biologist shall inspect all excavations (covered or open) for 

entrapped wildlife at the beginning, middle, and end of each day until the 
excavation is backfilled, including weekends and any other non-work days. 

 
(j) A qualified biologist shall inspect all excavated holes and trenches for 

entrapped wildlife immediately before the excavation is backfilled. 
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(k) The outer 2 feet of excavation covers shall conform to solid ground so that 
gaps do not occur between the cover and the ground.  Covering such gaps 
with dirt or laying covers on excavated soil will not satisfy this requirement.  
The outer 2 feet of cover material shall be semi-rigid and secured to the 
ground to preclude wildlife from lifting the edge (hardware cloth shall be used 
unless another material is approved by CDFW).  The edges of the covers 
shall be secured with re-bar, minimum 10-inch soil staples, or similar means 
every 12 inches to prevent wildlife from lifting the edges. 

 
2.5 Vegetation. 

(a) Permittee shall document the number and species of all woody-stemmed 
plants in excess of four (4) inches diameter at breast height (DBH) that will be 
cut, chemically treated, or otherwise removed or are damaged during 
Covered Activities.  Permittee shall replace trees and shrubs with a DBH of 
four (4) inches or greater that are damaged or removed, by replanting 
appropriate native species at a 3:1 ratio (replaced to lost), except that 
heritage trees 24 inches or greater in DBH shall require replanting of like 
species at a 10:1 ratio (see Compensatory Measure 3.1(a) and (b)).   

(b) Prior to initiation of any Covered Activity, Permittee shall identify and clearly 
mark all trees to be cut, chemically treated, or otherwise removed, to avoid 
accidentally removing trees that should not otherwise be affected. 

(c) Vegetation removal shall not exceed the minimum necessary to complete 
Covered Activities and shall only occur within the Work Site.  Permittee shall 
restore the temporarily-disturbed portions of CDFW jurisdictional areas to as 
near their original condition as possible. 

(d) Permittee shall dispose of vegetation or other material removed from a Work 
Site at an appropriate and legal off-site location where the material cannot 
enter the stream channel.  No such material shall be stockpiled in the 
streambed, banks, or channel, except that native vegetation removed from 
the channel may be chipped and the chips used as mulch for disturbed soil 
sites in or near Work Sites. 

(e) Permittee shall remove all disturbed non-native plant species from Work 
Sites.  Permittee shall not use non-native plant species in mulching, 
composting, or otherwise placing in or around the Work Site.  Permittee shall 
ensure that heavy equipment and other machinery is inspected for the 
presence of undesirable species and is cleaned prior to on-site use, to reduce 
the risk of introducing non-native plant species into the Work Site.  
 

2.6 Diversion and Dewatering.  If a Covered Activity cannot be completed when the 
Work Site is naturally dry, Permittee shall develop a Diversion Plan or Dewatering 
Plan and submit to CDFW for approval with the Subnotification.  The Plan shall 
include but not be limited to the following: 
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(a) When work in a flowing stream is unavoidable, Permittee shall divert the 
entire stream flow around or through the Work Site by a barrier, temporary 
diversion channel, and/or other means.  The diversion shall allow stream 
flows to gravity flow around or through the Work Site, or stream flow shall be 
pumped around the Work Site using pumps and hoses.  Permittee shall 
clearly identify the locations of the upstream and downstream diversion 
points.  Construction of the barrier and/or the new channel shall normally 
begin in the downstream area and continue in an upstream direction, and the 
diversion shall only be implemented when construction of the diversion is 
completed.  Diversion channel and barrier construction shall be adequate to 
prevent seepage into or from the Work Site.  Channel barriers shall only be 
made of earth or other substances subject to erosion if first enclosed by sheet 
piling, rock riprap, or other protective material.  Permittee shall place trench 
material from stream channels outside the stream's ordinary high water mark 
or on dry portions within the stream's ordinary high water mark when the 
material is placed on filter fabric.  Permittee shall remove the barrier and 
supportive material promptly when the work is completed, except as specified 
in Avoidance and Minimization Measure 2.4(b) for Covered Activities on the 
San Joaquin River.  Barrier removal shall proceed from downstream in an 
upstream direction.   

(b) Flow diversion shall be done in a manner to prevent pollution and/or siltation, 
and to provide flows to downstream reaches.  Flows to downstream reaches 
shall be provided during all times that the natural flow would have supported 
aquatic life; said flows shall be of sufficient quality and quantity, and of 
appropriate temperature to support aquatic life, both above and below the 
diversion.  Normal flows shall be restored to the affected stream immediately 
upon completion of work at that location. 

(c) Permittee shall implement dewatering in a manner that is not harmful to fish 
or other aquatic or semi-aquatic wildlife: the suction end of the intake pipe 
shall be fitted with fish screens intended to prevent entrainment or 
impingement of small fish: 
(http://www.dfg.ca.gov/fish/Resources/Projects/Engin/Engin_ScreenCriteria.asp). 
 

(d) Any turbid water pumped from the Work Site, including water pumped to 
maintain all or a portion of the Work Site in a dewatered state, shall be placed 
in a settling pool to allow the sediment to drop out.  Once the water is clear, it 
shall be returned to the stream to maintain water flow.  Settling pools, 
including all fill, enclosure material, and trapped sediments, shall be removed 
when the Covered Activity is completed. 

 
2.7 Fish Rescue. 

 
(a) If a Covered Activity will require dewatering or diversion of water to create dry 

conditions and fish are or may be present within the Work Site, Permittee 
shall develop a Fish Rescue Plan and submit to CDFW for approval with the 
Subnotification.  The Fish Rescue Plan shall include, but not be limited to, the 
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name(s) of the qualified fisheries biologist(s) who will handle the fish, a list of 
the State and Federal permits possessed by the qualified biologist(s) to 
handle the fish, the method(s) of fish capture to be used, identification of the 
relocation site(s) for captured fish, the method(s) used for transporting the 
rescued fish to the relocation site(s), and the method(s) used for minimizing 
the risk of stress and mortality due to capture and handling of the fish. 

 

(b) Permittee shall maintain a record of all fish rescued and moved for Covered 
Activities included in each Subnotification.  The record shall include, at a 
minimum, the date of capture and of relocation, the method of capture, 
location of relocation in relation to the Project site, and the number and type 
of fish captured and relocated.  Permittee shall include any fish rescue 
records in the next annual report submitted to CDFW. 

 
2.8 Sufficient Water for Fish Existing Below Dams.  When any dam or other artificial 

obstruction is being constructed, maintained, or placed in operation to implement a 
Covered Activity, sufficient water shall at all times be allowed to pass downstream 
to maintain aquatic life below the dam, and to keep in good condition any fish that 
may be planted or exist below the dam, pursuant to FGC Section 5937. 

 
2.9 Vehicles and Equipment. 

(a) Permittee shall not operate vehicles within surface water of a Work Site.  
When necessary to complete a Covered Activity, Permittee shall only operate 
vehicles between the banks of any stream during dry conditions. 

(b) Permittee shall limit construction vehicle access to stream banks and beds to 
predetermined ingress and egress corridors from existing roads.  All other 
areas adjacent to a Work Site shall be an ESA and shall remain off-limits to 
vehicles and equipment. 

(c) During Covered Activities, Permittee shall check and maintain daily any 
equipment or vehicles driven and/or operated within or adjacent to a stream 
to prevent leaks of materials that, if introduced to water, could be deleterious 
to aquatic and terrestrial life. 

(d) Permittee shall locate staging and storage areas for equipment, materials, 
fuels, lubricants, and solvents outside of the stream and adjacent vegetation.  
For stationary equipment located within or adjacent to a stream, such as 
motors, pumps, generators, compressors and welders, Permittee shall ensure 
the continuous use of drip-pans or other containment.  Permittee shall move 
vehicles away from the stream prior to refueling and lubrication. 

2.10 Structures.  Permittee confirms that any and all structures and constructed features 
shall be properly aligned and otherwise engineered, installed, and maintained to 
accommodate high flows, to assure resistance to washout and to erosion of the 
stream bed, banks, and/or fill, and that they will not cause long-term changes in 
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water flows that adversely modify the existing upstream or downstream stream 
bed/bank contours or increase sediment deposition.   
 
(a) Permittee shall provide with any Subnotification final site plans, with 

documentation from a registered and licensed civil engineer that the 
structures and other constructed features are designed to accommodate and 
withstand 100-year flood events, including hydrologic studies to ensure 
appropriate sizing of structures in order to adequately convey flows while 
avoiding any impacts to the channel morphology.  For structures proposed in 
a stream with one or more existing culvert(s) or other constructed structures, 
the documentation that Permittee provides shall address cumulative 
hydrological stream function for the entire stream. 

 

(b) Permittee shall limit the installation of permanent, access-restricted fencing to 
areas above the stream’s ordinary high water mark, outside of the active, 
wetted channel.    

 
2.11 Fill/Spoil. 

 
(a) Spoil storage sites shall not be located within any stream, or where spoil will 

be washed into a stream.  Rock, gravel, and/or other materials shall not be 
imported into or moved within the stream bed or banks, except as otherwise 
addressed in this Agreement. 

(b) Permittee shall limit fill to the minimal amount necessary to accomplish the 
Covered Activities, and move excess fill material off-site at Covered Activity 
completion. 

 
2.12 Erosion. 
 

(a) Permittee shall not engage in Covered Activities during or within 24 hours 
following significant rainfall events (1/4-inch in any 24-hour period), or when 
there is water present (except in compliance with a Diversion Plan or a 
Dewatering Plan, see Avoidance and Minimization Measure 2.6 above). 

(b) Permittee shall stabilize all disturbed soils to reduce erosion potential both 
during and following Covered Activities.  Permittee may use temporary 
erosion control devices, such as straw bales, silt fencing, and sand bags, as 
appropriate, to prevent siltation of CDFW jurisdictional areas.  To minimize 
the risk of ensnaring and strangling wildlife, coir rolls, erosion control mats or 
blankets, straw or fiber wattles, or similar erosion control products shall be 
composed entirely of natural-fiber, biodegradable materials.  Permittee shall 
not use “photodegradable” or other plastic erosion control materials. 

(c) Permittee’s ability to minimize siltation shall be the subject of preconstruction 
planning and feature implementation.  Precautions to minimize siltation may 
require that the Work Site be isolated so that silt or other deleterious materials 
are not allowed to pass to downstream reaches.  If it is determined that silt 
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levels resulting from a Covered Activity constitute a threat to aquatic life, 
activities associated with the siltation shall be halted until effective CDFW-
approved control devices are installed, or abatement procedures are initiated. 

2.13 Pollution. 

(a) Permittee shall not dump any litter or construction debris within CDFW 
jurisdictional areas.  Permittee shall pick up all such debris and waste daily 
and dispose of it properly at an appropriate off-site location.  Permittee shall 
remove all materials used in Covered Activities from the stream and from 
areas where such materials could be washed into the stream. 

(b) Permittee shall prevent raw cement, concrete or washings thereof; asphalt; 
drilling fluids or lubricants; paint or other coating material; oil or other 
petroleum products; or any other substances that could be hazardous to fish 
or wildlife resulting from or disturbed by Covered Activities, from 
contaminating the soil and/or entering a stream. 

(c) Permittee is aware that it, and any contractors, remains subject to FGC 
Section 5650 and 12015, which are related to water pollution. 

(d) Permittee shall install the necessary containment structures to control the 
placement of wet concrete and to prevent it from entering into the channel 
outside of those structures.  Permittee shall maintain secondary containment 
in addition to forms that are used to hold the shape of the concrete while it 
dries.  No concrete shall be poured below the top of the bank if the 10-day 
National Weather Service weather forecast indicates any chance of rain.  At 
all times when Permittee is pouring or working with wet concrete there shall 
be a designated monitor to inspect the containment structures and ensure 
that no concrete or other debris enters into the channel outside of those 
structures.  Poured concrete shall remain isolated from surface waters and 
allowed to dry/cure within the containment area for a minimum of 30 days.  
CDFW may provide written approval of a variance to the curing time in this 
measure if Permittee either 1) demonstrates that the concrete will not come 
into direct contact with surface water or soils as a result of Project design 
features, or 2) monitors the pH of new concrete relative to the baseline, pre-
Project pH of the Work Site, until it decreases to a level approved in advance 
by CDFW.  No variance shall be implemented unless CDFW has provided 
approval in writing and in advance. 

(e) Permittee shall submit for CDFW written approval an Emergency Response 
Plan with the Subnotification submitted for Covered Activities under this 
Agreement.  Permittee shall keep the Plan on-site during all Covered 
Activities.  The Plan shall identify the actions that shall be taken in the event 
of a spill of petroleum products, contaminated soil, or other material harmful 
to fish, plants, or aquatic life.  Emergency response materials shall be kept at 
Work Sites and readily available to allow rapid containment and cleanup of 
any spilled material.  The cleanup of all spilled materials shall begin 
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immediately. Permittee shall contact CDFW within 24 hours of any hazardous 
material spill, including but not limited to petroleum products. 

2.14 Horizontal Directional Drilling Measures.   

(a) Permittee shall ensure that benign material is used in the drilling muds, to 
avoid contamination of any water or habitat.  At no time shall drill cuttings, 
drilling mud, and/or materials or water contaminated with bentonite or any 
other substance deemed deleterious to fish or wildlife be allowed to enter the 
stream or be placed where they may be washed into the stream.  Any 
contaminated water/materials from the drilling and/or Project activities shall 
be pumped or placed into a holding facility and removed for proper disposal. 

(b) Drilling shall not occur adjacent to instream structures, such as pilings.  If 
instream structures are present, the bore shall be deep enough to minimize 
frac-out potential. 

(c) Permittee shall ensure that the drilling contractor has a minimum of two (2) 
years’ experience in conducting horizontal directional drilling operations, and 
that the contractor utilizes inspectors that have completed training, such as 
the two-day directional drilling course provided by the California Department 
of Transportation (Caltrans) or Baroid Industrial Drilling Products, Inc. 

(d) Inspectors shall be on-site throughout drilling activity, and shall conduct or 
oversee monitoring of the channel and adjacent habitats during drilling. 

(e) Permittee shall ensure that the quality and quantity of drilling fluid return is 
monitored.  Pressure levels shall be monitored randomly and recorded by 
inspectors, and pressure levels shall be set at minimum feasible levels to 
prevent frac-out. 

(f) All inspectors shall have the responsibility and authority to make 
recommendations to the drilling operators and, if necessary, shut down 
operations if Permittee or drilling contractors are not following procedures that 
minimize frac-outs. 

(g) Permittee shall ensure continuous monitoring of the drilling operation to 
ensure that adequate protection controls have been installed.  All field 
personnel shall be briefed on their responsibility for timely reporting of frac-out 
releases to the monitor on-site.  At least one (1) person shall be specifically 
designated for the task of observing the stream from the crossing site to a 
minimum of 100 feet downstream to observe for locations of frac-out. 

(h) In the event of frac-out, all Project activity shall cease immediately, and 
containment and clean-up as described in an approved Frac-Out Contingency 
Plan shall commence immediately (see Avoidance and Minimization Measure  
2.14(i), below). 
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(i) A Frac-Out Contingency Plan shall be submitted for approval with each 
Subnotification that includes Horizontal Directional Drilling.  The approved 
Plan shall be on-site at all times and all contractors shall have pre-arranged 
duties in case of a frac-out.  The Contingency Plan shall include but not be 
limited to name(s) and phone numbers of biological monitor(s) and crew 
supervisor(s); documentation of the experience of the boring contractor and 
the training of their inspector(s), site-specific resources of concern, including 
factors such as possible presence of sensitive species; monitoring protocols, 
including biological monitoring and frac-out monitoring; containment and 
cleanup plan, including staging location of vacuum trucks and equipment, 
equipment list, necessary hose lengths, number of sand bags and 
specifications on diverting flow around frac-out, etc.; and demonstration that 
Permittee shall have full access from the Right of Way to the stream through 
gates that may be locked and maintained by any agency.  Permittee shall 
ensure that all necessary equipment and personnel are on-site and prepared 
for immediate response in the event of frac-out. 

(j) If frac-out occurs, Permittee shall consult with CDFW for authorization to 
proceed with Project activity.  Alternate Project methods and additional 
Protective Measures may be warranted. 

3. Compensatory Measures  
 

To compensate for adverse impacts to fish and wildlife resources identified above that 
cannot be avoided or minimized, Permittee shall implement each Protective Measure 
listed below.   
 
3.1 Restoration/Revegetation.   

 
(a) Chowchilla River (Lazy K Ranch):  Permittee shall compensate for tree and 

shrub removal from the Fresno River, Main Canal, and Cottonwood Creek 
Work Sites by planting replacement trees and shrubs at the replacement 
rates described in Avoidance and Minimization Measure 2.5(a) within the      
3-acre riparian habitat restoration site at the Lazy K Ranch on the south bank 
of the Chowchilla River (see Figure 7) and through the acquisition and 
management of those 3 acres at the Lazy K Ranch as Habitat Management 
lands (HM lands).    

 

As part of the Management Plan for the HM lands on the Lazy K Ranch, as 
required by Compensatory Measure 3.2(a)5, Permittee shall include sufficient 
detail to address the replacement plantings of trees and shrubs, including 
measures to be taken to ensure a performance criterion of 70 percent survival 
of plantings for a minimum period of five (5) consecutive years, including up 
to three (3) years with supplemental irrigation, and a minimum of two (2) 
years without such assistance.  The Management Plan shall propose the 
planting location(s) and include requirements for annual monitoring, 
intermediate performance criteria, and remedial actions in the event that 
plantings are not successful.  Any subsequent planting after the initial planting 
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shall start a new minimum 5-year monitoring and reporting requirement for 
the new plantings.  Permittee shall submit to CDFW an annual report of the 
progress of the replacement plantings, including any problems reaching 
intermediate performance criteria and any remedial action completed during 
the last year or planned during the following year.  CDFW will provide written 
documentation when it has determined that replacement plantings have been 
successfully established.  

 

(b) San Joaquin River:  Permittee shall compensate for impacts to CDFW 
jurisdictional areas at the San Joaquin River Construction Activity Work Site 
through the acquisition and management of 1.5 acres of Habitat Management 
lands (HM lands) at a CDFW-approved location on the San Joaquin River 
between State Route 99 and the Friant Dam.  The HM lands shall support or 
be capable of supporting native riparian vegetation that can be further 
enhanced though management.   

 
Permittee shall complete restoration or enhancement of the HM lands, as 
deemed warranted by CDFW, in order to create or enhance riparian 
vegetation.  As part of the Management Plan for the HM lands at the San 
Joaquin River site, as required by Compensatory Measure 3.2(a)5, Permittee 
shall include sufficient detail to address planting of trees and shrubs removed 
from the San Joaquin River Construction Activity Work Site per the 
replacement rates described in Avoidance and Minimization Measure 2.5(a), 
any additional required tree and understory plantings for habitat creation, 
maintenance of native-dominant riparian habitat during and after 
establishment, monitoring to determine the success of plantings, success 
criteria during the establishment phase that consist of percent cover of 
different vegetation strata, and remedial actions to be taken if success criteria 
are determined to not be on track to being met.  If CDFW determines that the 
HM lands selected already consist of riparian vegetation that does not require 
additional riparian habitat creation, the Management Plan shall still include 
the requirements for replacement planting, including success criteria, 
remedial actions, and reporting as described in Compensatory Measure 
3.1(a). 

 

(c) If Covered Activities cause any exposed slopes or other exposed areas, after 
Covered Activities are complete these areas shall be seeded (with weed-free 
straw or mulch) with a blend of a minimum of three (3) locally native grass 
species.  One (1) or two (2) sterile non-native perennial grass species may be 
added to the seed mix provided that amount does not exceed 25 percent of 
the total seed mix by count.  Locally native wildflower and/or shrub seeds may 
also be included in the seed mix.  The seeding shall be completed as soon as 
possible after Covered Activity completion, no later than November 15 of the 
year the Covered Activity ends, or as approved in writing by CDFW.  
Permittee shall submit a seed mixture to CDFW for approval with the 
Subnotification for the corresponding Covered Activity.  At the discretion of 
CDFW, all exposed areas where seeding is considered unsuccessful after   
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90 days shall receive appropriate soil preparation and a second application of 
seeding, straw, or mulch as soon as is practical on a date mutually agreed 
upon. 

 

(d) Where suitable vegetation cannot be reasonably expected to become 
established per Compensatory Measure 3.1(c), non-erodible materials shall 
be used for such stabilization.  Any installation of non-erodible materials not 
described in the Subnotification shall be coordinated with CDFW.  
Coordination may include the negotiation of additional Agreement or 
Subnotification Protective Measures for this activity. 

 

3.2 Habitat Management Lands for Riparian Impacts.  Permittee shall provide for the 
permanent protection and management of 3 acres of riparian habitat at the Lazy K 
Ranch on the Chowchilla River (per Compensatory Measure 3.1(a)) and 1.5 acres 
of riparian habitat on the San Joaquin River (per Compensatory Measure 3.1(b)) 
by completing the transfer of fee title or conservation easement to CDFW pursuant 
to terms approved by CDFW.  Alternatively, CDFW, in its sole discretion, may 
authorize a special district, non-profit organization, for-profit entity, person, or other 
entity to hold title or conservation easement to the property provided that the 
district, organization, entity, or person meets the requirements of Government 
Code section 65965, et seq., as amended.  Permanent protection and perpetual 
management of compensatory habitat must be complete within 18 months of the 
date on which the first Subnotification submitted pursuant to this Agreement is 
deemed complete by CDFW.  

 

(a) Habitat Acquisition and Protection.  To provide for the acquisition and 
protection of the HM lands, Permittee shall: 

 

1. Fee Title/Conservation Easement.  Transfer fee title to the HM lands to 
CDFW pursuant to terms approved by CDFW.  Alternatively, CDFW, in 
its sole discretion, may authorize a special district, non-profit 
organization, for-profit entity, person, or other entity to hold title to the 
property provided that the district, organization, entity, or person meets 
the requirements of Government Code section 65965 et seq., as 
amended.  If CDFW does not hold fee title to the HM lands, CDFW shall 
act as grantee for a conservation easement over the HM lands or shall, 
in its sole discretion, approve a non-profit entity, public agency, or Native 
American tribe to act as grantee for a conservation easement over the 
HM lands provided that the entity, agency, or tribe meets the 
requirements of Civil Code section 815.3.  If CDFW does not hold the 
conservation easement, CDFW shall be named as a third-party 
beneficiary.  Permittee shall obtain written CDFW approval of any 
conservation easement before its recordation; 

 

2. HM Lands Approval.  Obtain CDFW approval of the HM lands before 
acquisition and/or transfer of the land by submitting, at least three (3) 
months before acquisition and/or transfer of the HM lands, a formal 
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Proposed Lands for Acquisition Form (see Attachment 5) identifying the 
land to be purchased or property interest conveyed to an approved entity 
as mitigation for the Project’s impacts to habitat; 

 

3. HM Lands Documentation.  Provide a recent preliminary title report, 
initial hazardous materials survey report, and other necessary 
documents (see Attachment 6).  All documents conveying the HM lands 
and all conditions of title are subject to the approval of CDFW, and if 
applicable, the Wildlife Conservation Board and the Department of 
General Services; 

 

4. Land Manager.  Designate an interim and long-term land manager 
approved by CDFW.  The land manager may be the conservation 
easement grantee, land owner, or other party. Documents related to land 
management shall identify the land manager.  Permittee shall notify 
CDFW of any subsequent changes in the land manager within 30 days 
of the change.  If CDFW will hold fee title to the mitigation land, CDFW 
will also act as long-term land manager unless otherwise specified; 

 

5. Start-up Activities.  Provide for the implementation of start-up activities, 
including the initial site protection and enhancement of HM lands, once 
the HM lands have been approved by CDFW.  Start-up activities include, 
at a minimum: (1) preparing a final management plan for CDFW 
approval (see http://www.dfg.ca.gov/habcon/conplan/mitbank/); (2) 
conducting a baseline biological assessment and land survey report 
within four (4) months of recording or transfer; (3) developing and 
transferring Geographic Information Systems (GIS) data if applicable; (4) 
establishing initial fencing; (5) conducting litter removal; (6) conducting 
initial habitat restoration or enhancement, if applicable; and (7) installing 
signage; 

 

6. Interim Management (Initial and Capital).  Provide for the interim 
management of the HM lands.  The interim management period shall be 
a minimum of three (3) years from the date of HM land acquisition and 
protection and full funding of the Endowment and includes expected 
annual management (described in the final management plan) following 
start-up activities.  Interim management period activities include fence 
repair, continuing trash removal, site monitoring, vegetation and invasive 
species management, and potentially a grazing plan, depending on-site 
conditions.  Permittee shall either (1) demonstrate to CDFW that funding 
is available for the minimum of three (3) years of interim management 
that the land owner, Permittee, or land manager agrees to manage and 
pay for at their own expense, (2) establish an escrow account with 
instructions to pay the land manager annually in advance, (3) establish a 
short-term enhancement sub-account with the National Fish and Wildlife 
Foundation (NFWF) for annual payment to the land manager, or (4) 
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establish a short-term enhancement account with CDFW for annual 
payment to the land manager. 

 

(b) Endowment Fund.  After obtaining CDFW approval of the HM lands, 
Permittee shall provide long-term management funding for the in-perpetuity 
management of the HM lands by establishing a long-term management fund 
(Endowment Fund).  The Endowment Fund is a sum of money held in a 
CDFW-authorized fund that provides funds for the perpetual management, 
maintenance, monitoring, and other activities on the HM lands consistent with 
the management plan(s) required by Compensatory Measure 3.2(a)5.  
Endowment Fund as used in this Agreement shall refer to the endowment 
deposit and all interest, dividends, other earnings, additions, and appreciation 
thereon. 

 

1. Identify an Endowment Fund Manager.  The Endowment Fund shall be 
held by CDFW or a CDFW-approved fund manager; 

 

2. Calculate the Endowment Funds Deposit.  After obtaining CDFW 
approval of the HM lands, long-term Management Plan, and Endowment 
Fund Manager, Permittee shall prepare a Property Analysis Record 
(PAR) or PAR-equivalent analysis (hereinafter “PAR”), to calculate the 
amount of funding necessary to ensure the long-term management of 
the HM lands (Endowment Deposit Amount).  Permittee shall submit to 
CDFW for review and approval the results of the PAR before transferring 
funds to the Endowment Fund Manager. 

 

i. Capitalization Rate and Fees.  Permittee shall obtain the 
capitalization rate from the selected Endowment Fund Manager for 
use in calculating the PAR and adjust for any additional 
administrative, periodic, or annual fees. 

 

ii. Endowment Buffers/Assumptions.  Permittee shall include in PAR 
assumptions the following buffers for endowment establishment 
and use that will substantially ensure long-term viability and 
security of the Endowment Fund: 

 

 10 Percent Contingency.  A 10 percent contingency shall be 
added to each endowment calculation to hedge against 
underestimation of the fund, unanticipated expenditures, 
inflation, or catastrophic events. 

 

 Three (3) Years Delayed Spending.  The endowment shall be 
established assuming spending will not occur for the first three 
(3) years after full funding. 

 

 Non-annualized Expenses.  For all large capital expenses to 
occur periodically but not annually such as fence replacement 
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or well replacement, payments shall be withheld from the 
annual disbursement until the year of anticipated need or upon 
request to Endowment Fund Manager and CDFW. 

 

3. Transfer Long-term Endowment Funds.  Permittee shall transfer the 
long-term endowment funds to the CDFW-approved Endowment Fund 
Manager upon CDFW approval of the Endowment Deposit Amount 
identified above. 

 

(c) Reimburse CDFW.  Permittee shall reimburse CDFW for all reasonable 
expenses incurred by CDFW such as transaction fees, account set-up fees, 
administrative fees, title and documentation review and related title 
transactions, expenses incurred from other State agency reviews, and 
overhead related to transfer of HM lands to CDFW. 

 

4. Reporting Measures  
 

Permittee shall meet each reporting requirement described below.  
 
4.1 Obligations of Permittee. 
 

(a) Permittee shall have primary responsibility for monitoring compliance with all 
Protective Measures in this Agreement.  Protective Measures must be 
implemented within the time periods indicated in this Agreement and the 
program described below. 

 
(b) Permittee (or Permittee’s designee) shall ensure the implementation of the 

Protective Measures, and shall monitor the effectiveness of these Protective 
Measures, as set forth in the MMRP, which is included as Attachment B.  The 
MMRP Section 2 shall be submitted to CDFW with each Subnotification and 
completed for all the Covered Activities identified in the corresponding 
Subnotification.  The MMRP for a particular Subnotification shall be appended 
to include any additional Protective Measures necessary for approval of that 
particular Subnotification (see Different Activities or Protective Measures 
above).  

 

4.2 Reports.  Permittee shall submit the following Reports to CDFW.  It is Permittee’s 
responsibility to ensure that CDFW receives Reports. 

 
(a) Annual Report.  On or before January 15 of each calendar year, Permittee 

shall submit an Annual Report that includes the following: 
 

1. A schedule of Covered Activities proposed for the upcoming calendar 
year, to the extent that they are known at the time of Annual Report 
preparation, including map locations.   
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2. A list of the Covered Activities that were completed and ongoing at the 
end of the previous calendar year along with the corresponding 
Subnotification the Covered Activity is associated with. 

 
3. For each Subnotification, documentation of worker training, results of 

required preconstruction surveys for nesting birds and any special status 
species (with the exception of listed plant surveys, which are due to 
CDFW for written approval prior to commencing Covered Activities), and 
a summary of all relocation efforts during the prior calendar year, 
summarized in tabular form and with figures indicating survey limits and 
sensitive species discovered.   

 
4. For each Subnotification, a copy of the MMRP that was submitted with 

the corresponding Subnotification.  The MMRP shall show the current 
implementation status of each Protective Measure. 

 
5. A table tracking the acreages of impacts to CDFW jurisdictional areas, 

from Covered Activities completed during the previous calendar year and 
cumulatively for all Covered Activities under this Agreement.  

 
6. Any fish rescue records resulting from Work Site dewatering. 

 
7. Unless included in reporting related to the Management Plan for the   

HM lands, reporting on the progress of replacement plantings at the      
3-acre Lazy K Ranch site on the Chowchilla River and at the 1.5-acre 
San Joaquin River site. 

 

8. If no work authorized by this Agreement was completed during a 
calendar year, the Annual Report shall reflect that status. 

 
(b) Four-Year Status Report.  Permittee shall provide a status report to CDFW 

every four (4) years from the effective date of this Agreement, as required in 
FGC section 1605(g)(2).  Permittee shall include the following in the report: 

 

 A copy of this Agreement (original and any amendments); 
 

 The status of the Covered Activities in this Agreement; 
 

 An evaluation of the success or failure of the Protective Measures in this 
Agreement and in Subnotifications to protect the fish and wildlife 
resources that the Covered Activities may substantially adversely affect; 

 

 A discussion of any factors that could increase the predicted adverse 
impacts on fish and wildlife resources, and a description of the resources 
that may be adversely affected.   

 

R
FP

 N
o.

 1
3-

57
 - 

A
dd

en
du

m
 N

o.
 4

 - 
09

/0
9/

20
14



Notification #1600-2013-0060-R4  
Master Streambed Alteration Agreement 
Page 28 of 34 
 

 

CDFW shall review the Four Year Status report and conduct an on-site 
inspection with respect to this Agreement and any Subnotifications approved 
by CDFW, in accordance with FGC section1605(g)(3), except Permittee and 
CDFW shall follow the procedure described below (see Dispute Resolution) to 
resolve any dispute. 
 
If Permittee fails to provide Four Year Status Reports, CDFW may suspend or 
revoke this Agreement pursuant to FGC section 1605(g)(3). 

 
CONTACT INFORMATION 
 
Any communication that Permittee or CDFW submits to the other shall be in writing and 
any communication or documentation shall be delivered to the address below by U.S. 
mail, fax, or email, or to such other address as Permittee or CDFW specifies by written 
notice to the other.  Contact information below reflects Permittee and CDFW 
representatives at the time of issuance of this Agreement.  Any change of 
representative shall be communicated in writing and include corresponding changes in 
contact information. 

 
To Permittee: 
 
California High-Speed Rail Authority 
Attn: Mark McLoughlin 
770 L Street, Suite 800 
Sacramento, California 95814 
Phone: (916) 403-6934 
Fax: (916) 322-0827 
Email: mark.mcloughlin@hsr.ca.gov 

 
To CDFW: 
 
California Department of Fish and Wildlife 
Central Region     
1234 East Shaw Avenue 
Fresno, California 93710 
Attn: Lake and Streambed Alteration Program - Amy Krisch 
Notification #1600-2013-0060-R4 
Phone: (559) 243-4017, extension 243 
Fax: (559) 243-4020 
Email: Amy.Krisch@wildlife.ca.gov 

 
DISPUTE RESOLUTION 
 
In the event of a dispute between Permittee and CDFW arising from either CDFW’s 
disapproval of a Subnotification or Amendment, or a determination by CDFW after 
reviewing Permittee’s four-year report that Permittee must implement additional 
Protective Measures to protect fish and wildlife resources, Permittee and CDFW shall 
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attempt to resolve the dispute in accordance with the procedure below.  Dispute 
resolution does not apply when CDFW disapproves a Subnotification when an 
amendment request is warranted. 
 
The CDFW contact and Permittee shall attempt to resolve the dispute within 14 days of 
Permittee’s receipt of CDFW’s disapproval notice.  If the CDFW contact cannot resolve 
the dispute within 14 days, the dispute shall be elevated to the CDFW Regional 
Manager and Permittee’s Vice President or General Manager, who shall attempt to 
resolve the dispute within 21 days.  If the Regional Manager and Permittee’s Vice 
President or General Manager cannot resolve the dispute within 21 days, the dispute 
shall be elevated to the CDFW Director and General Counsel and Permittee’s General 
Manager, who shall attempt to resolve the dispute within 21 days.  If the dispute is not 
resolved by CDFW’s Director and General Counsel and Permittee’s General Manager 
within 21 days,  Permittee may request a panel of arbitrators to resolve the dispute in 
accordance with the procedures set forth in FGC section 1603(b) (if the dispute arises 
from CDFW’s disapproval of a Subnotification or Amendment request) or 1605(g)(3) (if 
the dispute arises from a determination by CDFW that Permittee must implement 
additional Protective Measures to protect fish and wildlife resources). 
 
LIABILITY 
 
Permittee agrees that Permittee shall be responsible for any violations of this 
Agreement or a Subnotification under this Agreement, whether committed by Permittee 
or any person acting on behalf of Permittee, including its agent, officers, and 
employees, to complete the work authorized under this Agreement or the 
Subnotification.   

 
This Agreement does not constitute CDFW’s endorsement of, or require Permittee to 
proceed with, the Project.  The decision to proceed with the Project is Permittee’s alone. 
 

FEES 
 
The fees specified below are based on the current Lake and Streambed Alteration 
Program fee schedule in California Code of Regulations, Title 14, section 699.5.  
Permittee shall pay fees below, unless the fee schedule is amended and the fee 
changes.  In the latter event, Permittee shall pay the new fee after it becomes effective. 
 

 The base fee has already been paid for the application received in April 2013. 
 

 The annual discretionary fee of $3,070.00 shall be waived as long as Permittee is 
funding a dedicated position responsible for managing this Agreement, or a portion 
of such a position, though CDFW. 

 

 Permittee shall submit $307.25 for each Subnotification for construction activity or 
for restoration activity. 

 

 Permittee shall submit $122.75 for each Subnotification for maintenance activity. 
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 Permittee shall submit $184.00 for each amendment request that constitutes a 
minor amendment pursuant to California Code of Regulations, Title 14, section 
699.5, subd. (j). 

 

 Permittee shall submit $613.75 for each amendment request that constitutes a 
major amendment pursuant to California Code of Regulations, Title 14, section 
699.5, subd. (k). 

 

 Permittee shall submit the above fees in the form of a check made out to the 
California Department of Fish and Wildlife. 

 
COMPLIANCE 
 
If CDFW determines that Permittee is not in compliance with FGC section 1602, CDFW 
shall notify Permittee in writing of its determination in writing and provide instructions for 
compliance.  Non-compliance with FGC section 1602 includes but is not limited to the 
following: 1) Permittee fails to notify CDFW of a Covered Activity prior to beginning the 
activity; 2) Permittee fails to comply with the terms and conditions of a Subnotification 
approved by CDFW; or 3) the Covered Activity Permittee completes is materially 
different from the one authorized in the Subnotification.  This measure does not 
preclude CDFW from pursuing an enforcement action against Permittee. 
 
SUSPENSION AND REVOCATION  
 
CDFW may suspend or revoke in its entirety this Agreement if it determines that 
Permittee or any person acting on behalf of Permittee, including its officers, employees, 
representatives, agents, or contractors and subcontractors, is not in compliance with 
this Agreement.  
 
Before CDFW suspends or revokes this Agreement, it shall provide Permittee written 
notice by certified or registered mail that it intends to suspend or revoke.  The notice 
shall state the reason(s) for the proposed suspension or revocation, provide Permittee 
an opportunity to correct any deficiency before CDFW suspends or revokes this 
Agreement, and include instructions to Permittee, if necessary, including but not limited 
to a directive to immediately cease the specific activity or activities that caused CDFW 
to issue the notice.  
 
ENFORCEMENT 
 
Nothing in this Agreement precludes CDFW from pursuing an enforcement action 
against Permittee instead of, or in addition to, suspending or revoking this Agreement. 
 
Nothing in the Agreement limits or otherwise affects CDFW's enforcement authority or 
that of its enforcement personnel. 
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OTHER LEGAL OBLIGATIONS  
 
This Agreement does not relieve Permittee or any person acting on behalf of Permittee, 
including its officers, employees, representatives, agents, or contractors and 
subcontractors, from obtaining any other permits or authorizations that might be 
required under other Federal, State, or local laws or regulations before beginning the 
Project or an activity related to it.  

  
This Agreement does not relieve Permittee or any person acting on behalf of Permittee, 
including its officers, employees, representatives, agents, or contractors and 
subcontractors, from complying with other applicable statutes in the FGC including, but 
not limited to, FGC sections 2050 et seq. (threatened and endangered species), 3503 
(bird nests and eggs), 3503.5 (birds of prey), 5650 (water pollution), 5652 (refuse 
disposal into water), 5901 (fish passage), 5937 (sufficient water for fish), and 5948 
(obstruction of stream).  
 
Nothing in this Agreement authorizes Permittee or any person acting on behalf of 
Permittee, including its officers, employees, representatives, agents, or contractors and 
subcontractors, to trespass. 
 
AMENDMENT  
 
CDFW may amend this Agreement at any time during its term if CDFW determines the 
amendment is necessary to protect an existing fish or wildlife resource. 
 
Permittee may amend this Agreement and any Subnotification at any time, upon written, 
mutual agreement between CDFW and Permittee.  To request an amendment, 
Permittee shall submit to CDFW a completed CDFW “Request to Amend Lake or 
Streambed Alteration” form and include with the completed form payment of the 
corresponding amendment fee (see Cal. Code Regs., Title 14, § 699.5).  
 
TRANSFER AND ASSIGNMENT  
 
This Agreement may not be transferred or assigned to another entity, and any purported 
transfer or assignment of this Agreement to another entity shall not be valid or effective, 
unless the transfer or assignment is requested by Permittee in writing, as specified 
below, and thereafter CDFW approves the transfer or assignment in writing. 

  
The transfer or assignment of this Agreement to another entity shall constitute a minor 
amendment, and therefore to request a transfer or assignment, Permittee shall submit 
to CDFW a completed CDFW “Request to Amend Lake or Streambed Alteration” form 
and include with the completed form payment of the minor amendment fee (see Cal. 
Code Regs., Title 14, § 699.5). 
 
 
 
 

R
FP

 N
o.

 1
3-

57
 - 

A
dd

en
du

m
 N

o.
 4

 - 
09

/0
9/

20
14



Notification #1600-2013-0060-R4  
Master Streambed Alteration Agreement 
Page 32 of 34 
 

 

EXTENSIONS  
 
In accordance with FGC section 1605(b), Permittee may request one (1) extension of 
this Agreement, provided the request is made prior to the expiration of this Agreement’s 
term.  To request an extension, Permittee shall submit to CDFW a completed CDFW 
“Request to Extend Lake or Streambed Alteration” form and include with the completed 
form payment of the extension fee identified in CDFW’s fee schedule at the time of the 
request (see Cal. Code Regs., Title 14, § 699.5).  CDFW shall process the extension 
request in accordance with FGC 1605(b) through (e), or the applicable provisions of the 
FGC in existence at that time. 
 
If Permittee fails to submit a request to extend this Agreement prior to its expiration, 
Permittee must submit a new notification and notification fee before beginning or 
continuing the Project this Agreement covers (FGC section 1605(f)).   
 
EFFECTIVE DATE 
 
This Agreement becomes effective on the date of CDFW’s signature, which shall be:   
1) after Permittee’s signature; 2) after CDFW complies with all applicable requirements 
under the California Environmental Quality Act (CEQA); and 3) after payment of the 
applicable FGC section 711.4 filing fee listed at 
http://www.wildlife.ca.gov/habcon/ceqa/ceqa_changes.html. 

 
TERM 
 
This Agreement shall expire 22 years from the date of CDFW’s signature, unless it is 
terminated or extended before then.  All Protective Measures in this Agreement shall 
remain in force throughout this Agreement’s term.  After this Agreement expires or is 
terminated, per FGC section 1605(a)(2) Permittee shall remain responsible for 
implementing any Protective Measure specified herein to protect fish and wildlife 
resources that is not already completed.   
 

EXHIBITS  
 
The documents listed below are included as exhibits to this Agreement and 
incorporated herein by reference.  
 
Figure 1  Map of Project locations; 
 
Figure 2  Map of Construction Footprint at Fresno River and Main Canal; 
 
Figure 3  Map of Construction Footprint at Cottonwood Creek;  
 
Figure 4  Map of Construction Footprint at San Joaquin River; 
 
Figure 5  Map of Construction Footprint at Herndon Canal; 
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Figure 6  Map of Construction Footprint at Dry Creek Canal; 
 
Figure 7  Map Showing Location of Riparian Restoration on Chowchilla River 
 
Attachment 1  Subnotification Form; 
 
Attachment 2  Mitigation, Monitoring, and Reporting Program; 
 
Attachment 3  Subnotification Completeness Checklist; 
 
Attachment 4 Biological Resource Mitigation Measures from the California High-

Speed Train: Merced to Fresno Section Final Project EIR/EIS; 
 
Attachment 5  Proposed Lands for Acquisition Form; 
 
Attachment 6  Habitat Management Lands Checklist. 
 
AUTHORITY 
 
If the person signing this Agreement (signatory) is doing so as a representative of 
Permittee, the signatory hereby acknowledges that he or she is doing so on Permittee’s 
behalf and represents and warrants that he or she has the authority to legally bind 
Permittee to the terms of this Agreement. 
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